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MEMORANDUM

EDUARDO C. ROBRENO, J. MARCH 10, 2005

I .

Plaintiff, Herman Douglas, Sr., filed this action pro
se against Wal-Mart Stores, Inc. ("Wal-Mart"). Plaintiff alleges
that Wal-Mart is infringing his patent. Specifically, plaintiff
all eges that he has a patent on a u-shaped device that hooks on
to an autonobile operator’'s thigh, enabling the operator to steer
the autonobile with his or her thigh instead of, or in addition
to, using his or her hands. Wal-Mart's allegedly infringing
device is a u-shaped neck pillow that it currently sells. Wal-
Mart denies that its neck pillowinfringes plaintiff's patent and
has filed a countercl ai mseeking a declaratory judgnent of non-
infringenment. Before the Court are plaintiff’s Mtion for

Judgnent by Default and Wal-Mart’s Motion to Set Aside Entry of



Default. For the reasons that follow, plaintiff’s notion wll be

denied, and Wal-Mart’s will be granted.

.
(A).
Plaintiff filed his conplaint on January 13, 2005.

Wal - Mart was served with the conplaint on January 17, 2005 by
certified mail, return receipt requested, which is a proper
nmet hod of service under Federal Rule of Civil Procedure 4.!' Wal-
Mart failed to respond wthin twenty days, or by February 7,
2005, as required by Federal Rule of Civil Procedure 12.2 On
February 7, 2005, plaintiff filed a notion for a default

judgnent. \Wal-Mart filed an answer on February 11, 2005. Wal-

1 Wth respect to effectuating service by mail, Rules
4(h) (1) and 4(e)(1) provide that a corporation within a judici al
district of the United States may be validly served “pursuant to
the law of the state in which the district court is |ocated.”
Fed. R Cv. P. 4(h)(1); 4(e)(1). Pennsylvania Rules of Cvil
Procedure 403 and 404 govern the manner of service by mail upon
an out-of-state corporation. To conply with Rules 403 and 404,
"a copy of the process should be mailed to the defendant by any
formof mail requiring a receipt signed by the defendant or his
aut hori zed agent.” Pa. R Cv. P. 403, 404. Certified mail,
return recei pt requested, is a proper nethod of service on an
out-of -state corporation under Pennsylvania law. See Pa. R Cv.
P. 405(c) (“Proof of service by mail under Rule 403 shall include
a return recei pt signed by the defendant . . . .“); Borah v.
Monunental Life Ins. Co., No. Gv.A 04-3617, 2005 W. 83261, at
*2 (E.D. Pa. Jan. 14, 2005).

2Rul e 12 provides, in relevant part, that “a defendant shal
serve an answer . . . within 20 days after being served with the
sumons and conplaint.” Fed. R Cv. P. 12.
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Mart has since filed a notion to set aside the entry of default.

It should be noted that Wal-Mart is in default, but the Cerk has
not entered a default. Because Wal-Mart is in default, the Court
w Il analyze the pending notions as though a default agai nst Wal -

Mart had been entered.

(B)
The Third Circuit has outlined the relevant principles
for entry of a default and default judgnent, and the lifting
t her eof :

In nost instances where a party's right to prosecute or
defend would be terminated as a sanction, the noving
party has the burden of creating a record show ng the
appropriateness of this wultimate sanction and the
district court has the responsibility of mnmeking a
determ nation on that issue in light of considerations
i ke those articulated in Poulis. Wen a defendant fails
to appear and perhaps under other circunstances covered
by Rul e 55, the district court or its clerk is authorized
to enter a default judgnent based solely on the fact that
the default has occurred. Even in those situations,
however, consi deration of Poulis type factors is required
if anmtiontolift the default is filed under Rul e 55(c)
or Rule 60(b) and a record is supplied that will permt
such consideration.?

® This Court has also outlined the relevant procedural
principles for entry of default and of a default judgnent as
foll ows:

Unli ke many state courts, the entry of a default judgnment
infederal court is generally a two-step process. See 10A
Charles AL Wight, et al., Federal Practice and Procedure
88 2682-84 (1998) (hereinafter "Federal Practice and
Procedure”). Prior to obtaining a default judgment,
default may be entered by the C erk. Federal Practice and
Procedure § 2682. The entry of default signifies that a
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Anchorage Assocs. v. V.I. Bd. of Tax Rev., 922 F.2d 168, 177 (3d

Cir. 1990) (referencing factors enunerated in Poulis v. State

FarmFire & Cas. Co., 747 F.2d 863 (3d Cr. 1984): “1. The extent

of the party's personal responsibility for failure to prosecute
or defend. 2. The extent of any prejudice to the adversary from
that failure. 3. Any history of dilatoriness on the part of the
recalcitrant party. 4. Whether the attorney's conduct was w || ful
or in bad faith. 5. The adequacy of alternative sanctions. 6.
Whet her the underlying claimappears to have nerit.”).

Under Rule 55(c), "[f]or good cause shown the court may
set aside an entry of default.”" Fed. R Gv. P. 55(c). 1In
deci di ng whether to set aside an entry of default, the Court
shoul d consider the following four factors: (1) whether the
plaintiff would be prejudiced by setting aside the default; (2)
whet her the defendant has a neritorious defense; (3) whether the
default resulted fromthe defendant's own cul pabl e conduct; and

(4) whether alternative sanctions would be effective. See Emasco

party has failed to answer or otherw se defend as of a
certain date. Once default is entered by the derk,
j udgnment by default, nmeaning that a party is entitled to
relief, may be sought fromeither the Cerk or the court,
dependi ng on the certainty of danages and t he reason why
default was entered. See Federal Practice and Procedure
88§ 2683-84.

New Forum Publishers v. Nat'l Oqg. for Children, Inc., No. Gv.A
02-1737, 2003 W. 22016941, at *1 (E.D. Pa. July 1, 2003)
(Robreno, J.).




Ins. Co. v. Sanbrick, 834 F.2d 71, 73 (3d Gr. 1987) (setting

forth factors to be considered by a court in deciding whether to

vacat e judgnment under Rule 60(b)); Feliciano v. Reliant Tooling

Co. Ltd., 691 F.2d 653, 656 (3d Gr. 1982) (noting that the sane
factors apply whether the court is asked to set aside an entry of

default or open a default judgnent); Whrldw de Assocs., Inc. V.

&ol den Mar k Mai nt enance Ltd., No. 99-5889, 2000 W. 795894, at *1

n. 2 (E.D. Pa. June 9, 2000).

Wiile all four factors are relevant, the "threshold
guestion is whether the defendant has alleged facts which, if
established at trial, would constitute a neritorious defense to

the cause of action." Resolution Trust Corp. v. Forrest G ove,

Inc., 33 F.3d 284, 288 (3d Cir. 1994) (citation and internal
guotation marks omtted). The defendant may not establish a
meritorious defense with “sinple denials or conclusory
statenents;" rather, the defendant nust assert specific facts

supporting its meritorious defense. United States v. $55,518.05

in US Currency, 728 F.2d 192, 195 (3d Cr. 1984). To establish

a nmeritorious defense, the defendant nust allege sufficient facts
which, "if established at trial, would constitute a conplete

defense to the action." 1d.

(O.

In the present case, Wal-Mart contends that its



all egedly infringing product does not infringe plaintiff's
patent, either literally or under the doctrine of equival ents.
There is no literal infringenent, according to Wal -Mart, because
the neck pillow sold by Wal -Mart contai ns none of the functional
and structural limtations of the patented device. See Alen

Eng’g Corp. v. Bartell Indus., Inc., 299 F.3d 1336, 1345 (Fed.

Cir. 2002) (providing standard for determning literal
infringenent). There is no infringenent under the doctrine of
equi val ents, according to Wal - Mart, because the devices in
question do not performsubstantially the sane function in
substantially the sane way to obtain the sane result. See

VWar ner-Jenki nson Co. v. Hilton Davis Chem Co., 520 U. S. 17, 40

(1997) (providing standard for determ ning infringenment under the
doctrine of equival ents when conpari ng nechani cal devices).
Therefore, if Wal-Mart proved these facts, it would establish a
meritorious defense.

In addition, other relevant factors for determ nation
i nclude the degree of prejudice to the plaintiff, the extent the
def endant’ s cul pabl e conduct caused the delay, and the
avai lability of alternative sanctions. For plaintiff to
establish prejudice by Wal-Mart’s delay in filing an answer, he
must “denonstrate that the delay caused a di sadvantage in
asserting and establishing a clained right or defense.”" 1n re

Mushroom Transp. Co., Inc., 382 F.3d 325, 337 (3d Cr. 2004).




The prejudice suffered by plaintiff by Wal-Mart's brief delay is
m ni mal because of the enbryonic stage of this litigation.

Second, whether the default resulted fromthe Wal-Mart’s cul pabl e
conduct is debatable in light of the confusion surroundi ng
plaintiff’s manner of service.* M. Cashel, counsel for Wal-
Mart, could reasonably have believed that plaintiff inproperly
served WAl - Mart because plaintiff's certificate of service stated
that the conplaint was served by First Cass Miil, an inproper
means for service under Fed. R Cv. P. 4. See Note 1, supra.

M. Cashel wote plaintiff on February 4, 2005 to inform
plaintiff of the putative defect in plaintiff's service.

Plaintiff did not respond to the letter, but instead filed a
notion for default judgnment on February 11, 2005. 1In light of
the circunmstances surroundi ng the service of process, the Court
cannot conclude that Wal-Mart’s default was due to its own

cul pabl e conduct. Finally, the Court concludes that Wal-Mart
acted in a good faith belief that service was defective.

Accordingly, no alternative sanctions are necessary.

* At today's hearing, plaintiff offered a letter to himfrom
Sandra L. Boscia, Assistant CGeneral Counsel in Wal-Mart’s
Commercial Litigation Departnment. (Ex. 1 at today’s hearing).

Ms. Boscia' s letter was sent in response to plaintiff’s earlier
correspondence claimng that Wal -Mart had infringed his patent.
Contrary to what appears to be the plaintiff’s understandi ng of
the letter’'s statenment that future “correspondence” be directed
to Ms. Boscia s attention, the letter did not constitute a waiver
by Wal - Mart of the requirenment that service be nmade in accordance
with Federal Rule of Civil Procedure 4 and Pennsyl vani a Rul es of
Civil Procedure 403 and 404.



In light of the foregoing analysis and the strong

policy in favor a deciding cases on the nerits, see Spain v.
Gal |l egos, 26 F.3d 439, 454 (3d Cr. 1994), plaintiff’s notion for
a default judgnent will be denied. WAl-Mart’s notion to set
aside entry of default will be granted. An appropriate order

foll ows.



UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

HERMAN DOUGLAS, SR, : Cl VIL ACTI ON
: NO. 05-152
Pl ai ntiff,
V.
Def endant .

WAL- MART STORES, INC. AND THEI R
MANUFACTURER OF THE PRODUCTS
AND ALL OTHER CO- | NFRI NGERS,

ORDER
AND NOWthis 10th day of March, 2005, upon
consideration of plaintiff’s Mdtion for Judgnent by Default (doc.
no. 3), it is ORDERED that the Mdttion is DEN ED
| T 1S FURTHER ORDERED t hat, upon consi deration of the
Motion of Defendant Wal-mart Stores Inc. to Set Aside the Entry
of Default (doc. no. 8), the Mdtion is GRANTED, good cause having

been shown.

AND I'T I S SO ORDERED

EDUARDO C. ROBRENO, J.



